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OSBORNE v. GILLENWATERS. 
Sept. 16, 1920. 

[104 S. E. 578.] 

1. Deeds (§ 54*)— Takes Effect from Delivery.— Since a deed takes 
effect only on delivery, where a mother executed deed to her son, and 
did not deliver it but retained its possession pending reformation in 
his habits, she could make voluntary gift of the land to the son's 
wife. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 403] 

2. Deeds (§ 208 (1)*)— Evidence Held to Sustain Decision That 
Mother's Conveyance to Son Was Delivered.— In suit by a husband's 
creditor to subject a tract of land to his debts, evidence held sufficient 
to sustain the trial court's decision that deed of the land to the son 
from his mother was executed and delivered before attempted con- 
veyance by the mother to the son's wife. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 403, 
et seq.] 

3. Appeal and Error (§ 1011 (1)*)— Decision of Trial Court Not 
Reversible for Mere Conflict of Evidence. — Where the circuit court, 
on conflicting evidence, rendered its decree for plaintiff, the Supreme 
Court would not reverse, even if, viewing the case as if no decision 
had been rendered by the circuit court, the Supreme Court were of 
opinion that the weight of the evidence, on the whole, favored de- 
fendants. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 620.1 

Appeal from Circuit Court, Russell County. 
Suit by Una V. Gillenvvaters against S. S. Osborne. From 
a decree for plaintiff, defendant appeals. Affirmed. 

W . W . Bird and R. S. Meade, both of Lebanon, for appellant. 
Finney & Wilson, of Lebanon, for appellee. 



SKEEN' v. BELCHER et ux. 
Sept. 16, 1920. 
[104 S. E. 582.] 

1. Bonds (§ 125*) — Nil Debet Not Appropriate Plea in Action on 
Sealed Instrument. — The plea of nil debet is the general issue in an 
action on debt on a simple contract, and is not the appropriate plea 
in an action on an instrument under seal. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 256; 2 Va.- 
W. Va. Enc. Dig. 557, et seq.] 
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2. Bonds (§ 125*) — Defense, Not Rendering Instrument Sued on 
Void, Cannot Be Proved Under Plea of Non Est Factum. — By the 

plea of non est factum, defendant alleges the instrument sued on is 
not his deed, and under the plea no defense may properly be given 
in evidence which does not render the instrument sued on void. 
[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 557.] 

3. Detinue (§ 29*) — No Liability on Bond Except as to Property 
Levied on. — Where the obligors in a bond agreed to pay all costs in 
an action in detinue and all damages which might accrue to plaintiffs 
in subsequent actions of debt on the bond, or to any other persons, 
by reason of seizure of the property indicated in the order and process 
in the action of detinue, there was no liability as to property not 
levied on. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 648, 
et seq.] 

4. Detinue (§ 32*) — Issue of Fact Over Sheriff's Return in Action on 
Bond Held Issue on Merits for Jury. — In actions on a bond executed 
by plaintiff in an action of detinue, issue of fact over the sheriff's re- 
turn, which had been lost, held an issue on the merits, to be sub- 
mitted to a jury under appropriate pleadings and properly guarded 
instructions. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 648, 
et seq.] 

5. Trial (§ 243*) — Instruction in Action on Bond Given by Plain- 
tiff in Detinue Erroneous as Conflicting. — In actions on the bond given 
by plaintiff in an action of detinue, the sheriff's return having been 
lost, and there being a clear issue of fact involving determination of 
the return and what property had been levied upon, instruction car- 
rying the implication the return was established, and instructing that 
it could not be attacked, held erroneous, as misleading and conflict- 
ing with other instructions. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 648, 
et seq.] 

6. Appeal and Error (§ 1084 (1)*) — Error in Actions on Bond Given 
by Plaintiff in Detinue Not Harmless to Defendants. — In actions on 
a bond given by plaintiff in an action of detinue, defendants having 
a substantial defense relative to what property was actually levied 
upon by the sheriff, which defense was not properly submitted to the 
jury, error in such respect was not harmless to defendants, and the 
case will be reversed for trial under proper pleadings and on appro- 
priate instructions. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 648, 
et seq.] 

*For- other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Error to Circuit Court, Dickenson County. 

Action by William and Nicy Belcher, his wife, for, etc., 
against John M. Skeen and others, resulting in verdicts and 
judgments for plaintiffs in two of the three actions, and de- 
fendants moved in arrest of judgment, to set aside the verdicts 
and to grant new trials, which motions were overruled, and de- 
fendant Skeen brings error. Reversed and remanded. 

Chase & McCoy and A. A. Skeen, all of Clintwood, for plain- 
tiff in error. 

S. H. & Geo. C. Sutherland, of Clintwood, for defendants in 
error. 



PECHIN et al. v. PORTERFIELD et al. 
Sept. 16, 1920. 
[104 S. E. 695.] 

1. Judicial Sales (§ 52*) — Ordinarily There Is no Abatement for 
Deficiency in Quantity. — It is a general rule that an increase or abate- 
ment of the purchase price of land sold at a judicial sale will not be 
permitted for excess or deficiency in quantity after confirmation of 
such sale, whether the deficiency results from a defect in title or a 
shortage in acreage, unless there be after-discovered fraud, misrep- 
resentation, or mutual mistake. 

[Ed. Note.— For other cases, see 8 Va.-W. Va. Enc. Dig. 753, 764.] 

2. Judicial Sales (§ 52*) — Abatement for Deficiency in Quantity Held 
Proper. — Where the court on confirming a judicial sale of a decedent's 
land made reservation to hold open the rights of the parties if the 
boundary should fall short, their being conflicting claims as to some 
land claimed to be included, and it appeared that both parties and 
the court were mistaken as to the actual acreage of the tract, and 
decedent's wife and devisee stated to the commissioners, who made 
it public, that she supposed the tract, which contained a little more 
than 200 acres, contained 300 acres, the purchaser should be allowed 
an abatement. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 753, 764.] 

3. Judicial Sales (§ 52*) — Rights against a Former Grantor Will 
Not Be Adjudicated on Application by Purchaser for Abatement for 
Deficiency. — Where the land of a decedent was judicially sold on 
creditor's bill brought by the grantor, who had not been paid, and it 
developed the land did not contain the acreage which the decedent's 
wife and devisee represented it to contain, so that under the circum- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



